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IN THE 


^tatesf Court of ^peals! 

FOR THE DISTRICT OF COLUMBIA. 


No. 


Little John Coal Company, Inc., 
Appellant, 

V. 

United States Department of the Interior, 
National Bituminous Coal Commission, 
Appellee* 


PETITION TO REVIEW AND TO SET ASIDE CER¬ 
TAIN ORDERS OF THE NATIONAL BITU¬ 
MINOUS COAL COMMISSION. 


To the Honorable Judges of the United States Court 
of Appeals for the Bisirict of Columbia: 

Appellant, Little John Coal Company, Inc., a cor- 
])o ration, files this, its appeal, from Order No. 98 and 
Older No. 133, entered by the National Bituminous 
(’’oal Commission November 30, 1937, and December 
14, 1937, respectively, and Appellant states that it is 
aggrieved and its interests are adversely affected by 
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said orders as hereinafter set forth. In support of its 
appeal, Appellant assigns the reasons stated below: 

(1) Appellant, Little John Coal Company, Inc., is 
a corporation organized under the laws of the State of 
Indiana, is authorized to do business in the State of 
Illinois, and is engaged in the business of mining and 
selling bituminous coal produced at its mine located 
near Victoria, Illinois. Appellant is a Code member 
of the Bituminous Coal Code promulgated by the Com¬ 
mission on June 21, 1937, and Appellant’s mine is lo¬ 
cated within District No. 10, and wdthin Minimum 
Price Area No. 2, as defined in the Bituminous Coal 
Act of 1937. 

(2) Jurisdiction of this Court is invoked pursuant 
to said Act, and in particular, pursuant to Section 
6 (b) thereof. 

(3) The Commission, pursuant to its Order No. 98, 
entered November 30, 1937, promulgated Price Sched¬ 
ule No. 1— District No. 10, etfective December 16, 
1937. Thereafter the Commission, acting upon its 
own motion, pursuant to Order No. 133, entered De¬ 
cember 14, 1937, promulgated Supplement No. 1 to 
Price Schedule No. 1 for District No. 10, effective 
December 16, 1937. Said Supplement No. 1 cancelled 
and entirely superseded Price Schedule No. 1. Order 
No. 133, by Paragraph (2) thereof, provided: “That 
said Order No. 98, as modified herein, shall remain 
in full force and effect.” In both said Price Schedule 
No. 1 and in said Supplement No. 1 to Price Schedule 
No. 1, Appellant’s mine was listed in Mine Price Group 
“D” and Price Schedule No. 1 contained the follow¬ 
ing provision: 
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“Railroad Locomotive Fuel Prices (On and Off 

Line) 

“Any coal sold for Railroad Locomotive Fuel 
shall take a minimum price of $2.15 per net ton. 

“When any coal is crushed, the minimum price 
therefor shall be the minimum price established 
for the original size before crushing, plus five cents 
per net ton.” 

Tn said Supplement No. 1 the provision applicable to 
i*ailroad fuel was revised as follows: 

“Railroad Locomotive Fuel Prices (On and Off 

Line) 

“Any coal sold for Railroad Locomotive Fuel 
shall take a minimum price of $2.15, per net ton, 
f.o.b. transportation facilities.” 

The above provision which is now in effect applies to 
all Code member mines, including the mine of Appel¬ 
lant, producing bituminous coal within District No. 10, 
regardless of the differences in kinds and qualities of 
coals mined at the different producing fields within Dis¬ 
trict No. 10. 

(4) Appellant, on December 15,1937, filed a Petition 
l)efore the Commission to cancel or suspend the mini¬ 
mum price established for railroad locomotive fuel and 
requested preliminary or temporary relief. A tem¬ 
porary order was entered December 21,1937, providing 
ill part as follows: 

“That Code members in District No. 10, whose 
mines are located on the Galesburg & Great East¬ 
ern Railroad, may absorb, on sales of coals from 
such mines to the Chicago, Burlington & Quincy 
Railroad, an amount not exceeding eleven (11) 
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cents per net ton from the minimum price now es¬ 
tablished for railroad locomotive fuel/’ 

Appellant’s Petition has not been finally disposed of; 
no formal hearing has been held or scheduled and Ap- 
l^ellant alleges that the time within which it may ap¬ 
peal from said Order No. 98 expires January’ 29, 1938. 

(5) Said Order No. 98 and Order No. 133 are in¬ 
valid and the Oommission had no power or jurisdiction 
to make said orders or to make effective Price Schedule 
No. 1 or said Supplement No. 1 to Price Schedule No. 
1, either under the provisions of the Act, or otherwise, 
for the following reasons, inter alia: 

(a) Said Order No. 98 and Order No. 133 do not 
contain or incorporate by reference any findings 
of fact, as recpiired by the Act, in particular as 
required by Section 2 (a) thereof, and, in fact, no 
such findings were made by the Commission either 
concurrently with or prior to the entry of said 
orders. 

(b) The Commission by its Order No. 39 gave 
notice of a hearing to be held on the Schedules of 
Proposed Minimum Prices submitted by District 
Boards, including Bituminous Coal Producers 
Board for District No. 10, but the Commission has 
never held any hearings either prior to the en¬ 
try of said Order No. 98 or Order No. 133, nor 
prior to the effective date of said Price Schedule 
No. 1 or said Supplement No. 1 to Price Schedule 
No. 1, nor up until the present time, and no hear¬ 
ings have been held upon any schedule of mini¬ 
mum prices j^roposed pursuant to Section 4 of 
Part II (a) by said District Board No. 10. The 
Commission has never at any time issued any 
order approving, disapproving or modifying 
any schedule of minimum prices proposed by 
said District Board No. 10, nor have any 
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hearings been held upon any such proposal and 
no findings of fact have ever been made upon 
which an order might be entered approving, dis¬ 
approving or modifying any schedule of minimum 
prices proposed for the mines within District No. 
10, and the Commission has not at any time held 
any hearings upon any coordinated minimum 
price schedules jjroposed pursuant to Section 4 
Part TI (b) of the Act. On the contrary, the Com¬ 
mission, on November 30, 1937, and on December 
14, 1937, without providing any opportunity for 
hearing and without issuing any notice of hearing, 
and without making any findings of fact, entered 
said Orders No. 98 and 133, respectively, purport¬ 
ing to determine and establish said Price Schedule 
No. 1 and said Supplement No. 1 to Price Sched¬ 
ule No. 1, effective December 16,1937, as aforesaid. 

(6) Said Order No. 98 and Order No. 133 are invalid 
and the Commission had no power or jurisdiction to 
issue and make effective the provisions of said Price 
Schedule No. 1 or said Supplement No. 1 to Price 
Schedule No. 1 in that said minimum prices were not 
determined and established, cither as required by the 
provisions of the Act, or otherwise, for the following 
reasons, inter alia: 

(a) District Board No. 10 at no time subsequent 
to November 11,1937, when the (''ommission by its 
Order No. 63 first determined the weighted aver¬ 
age of the total costs of the tonnage within Mini¬ 
mum Price Area No. 2, nor at any time prior there¬ 
to, has ever made or proposed any schedule of min¬ 
imum prices in conformity with the several stand¬ 
ards set forth in Section 4, Part IT (a) of the Act, 
and no schedule of minimum f. o. b. mine prices of 
coals produced within District No. 10 has ever been 
proposed which could serve as a basis for coordina¬ 
tion in conformity with Section 4, Part II (b) of 
the Act. The Schedule of Minimum Prices which 
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was proposed by District Board No. 10 did not 
properly reflect the relative market values of the 
different kinds, qualities and sizes of coals pro¬ 
duced bv the several mines in District No. 10, in- 
eluding the mine operated by Appellant, and the 
price differentials or variations in the f. o. b. mine 
prices between mine and mine did not jiroperly re¬ 
flect the actual differences in market values be¬ 
tween the different kinds and qualities of coals 
produced bv the several mines within District 
No. 10. 

(b) Said Schedule of Proposed Minimum Prices 
submitted by District Board No. 10 was not based 
upon a computation or arrangement of prices at 
figures above and below the weighted average cost 
of production. On the contrary, said District 
Board No. 10 arbitrarily, unreasonably and with¬ 
out authority of law took the coals produced by 
mines in the Southern district of Illinois as the 
base coals in proposing price variations between 
mines within District 10 whereas the Act ex- 
2 oressly requires the weighted average figure to be 
used as the basis in the computation and arrange¬ 
ment of the various f. o. b. mine prices at figures 
above and below such weighted average figure, ac¬ 
cording to the relative market values. Also, said 
proi^osal by District Board No. 10 took into consid¬ 
eration differences in transportation costs which 
made the sui)posed f. o. b. mine proposed price re¬ 
lationships wholly unreasonable, arbitrary and 
contrary to Section 4, Part II (a) of the Act. 

(c) Contrary to the Act, and contrary to the pro¬ 
visions of Order No. 39, District Board No. 10 at 
no time has ever submitted any data upon which 
its proposed minimum prices were based, and at 
no time were the factors considered in determining 
said price relationships ever submitted with said 
proposed schedule of minimum i^rices. Appellant 
has never been given any opportunity to be con¬ 
fronted with any such data or factors or to cross- 
examine upon such matters as may have been con- 



7 


sidered or to present evidence in opposition 
thereto. 

(d) The ('’ommission at no time, either prior to 
or subsequent to the issuance of its Order No. 72, 
on Xoveniher If), 19;:J7, has ever approved, disap- 
l)roved, or modified any schedule of minimum 
prices proposed by District Board No. 10, although 
the (’ommission, by said Order No. 72, proceeded 
in lieu of the several District Boards in Minimum 
Price Area No. 2, including District No. 10, to co¬ 
ordinate the minimum prices as between districts 
under Section 4 Part II (b) of the Act. Appellant 
has never been notified or otherwise informed or 
confronted with the Schedule of Proposed Mini¬ 
mum Prices which the Commission mav have used 

♦ 

as the basis for coordination of proposed minimum 
jirices and Ajiiiellant has never been given any no¬ 
tice or opportunity to apj^ear and present evidence 
in opposition to any schedule of minimum prices 
jiroposed under Section 4 Part II (a) of the Act. 

(e) Tlie Commission, although required by the 
Act, has never promulgated any rules or regula¬ 
tions governing the coordination of prices, either 
by District Boards or by the (Commission itself. 
Petitioner has never been notified or apprised of 
what factors may have been considered by the Com¬ 
mission in its supposed coordination of minimum 
])rices. The action of the Conmiission in proceed¬ 
ing to cooixlinate minimum prices without first es¬ 
tablishing by i-ules and I’Cgulations the standards 
governing such cooi-dination renders its action ar¬ 
bitrary, unreasonable and contrary to the Act. 

(f) The (’ommission, presumably after complet¬ 
ing the supjiosed coordination of prices, entered its 
Order No. 98 and Order No. 133 iiromulgated by 
Price Schedule No. 1 and said Supplement No. 1 to 
Price Schedule No. 1, respectively, without first 
notifying Aiipellant of the contents of such pro¬ 
posed price schedules and without first giving it 
any notice of or opportunity for a hearing on such 
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price schedules, either x^rior to their promulgation 
or prior to their effective date on December 16, 
1937. 

(g) The action of the Commission in promulgat¬ 
ing said price schedules which, by virtue of the 
provisions of Section 4 Part II (e) of the Act, pro¬ 
hibit Appellant from selling, delivering or offering 
for sale any of its coals at a price below the pre¬ 
scribed minimum price without first giving Appel¬ 
lant, as a Code member, and an interested party, 
notice and opportunity for a hearing, both prior to 
the apx:)roval or modification of any schedule of 
f. o. b. mine x^rices proposed under Section 4 Part 
II (a) of the Act, and prior to the approval of any 
schedule of minimum pi-ices submitted under Sec¬ 
tion 4, Part II (b) of the Act, and prior to the ef¬ 
fective date of any minimum price schedule estab¬ 
lished by the ('ommission, is contrary to the ex¬ 
press mandate of the Act. Section 2 (a) of the Act 
provides in part that no orders, such as Order No. 
98 and Order No. 1.33, or any regulations, such as 
said Price Scliedule No. 1 or said Supplement No. 
1 to Price Schedule No. 1, shall be made or pre¬ 
scribed by the Commission, until after notice and 
o])j)ortunity for liearing or until the Commission 
has duly made findings of fact upon evidence and 
testimony presented of record. 

(h) The Commission in its supposed determina¬ 
tion and establishment of minimum prices did not 
follow the procedure required by the Act nor by its 
Order No. 39, nor the procedure outlined of record 
by the Commission and published by it on Septem¬ 
ber 28, 1937, as Press Release No. 117. If Order 
No. 39 be construed as not requiring prior to coor¬ 
dination) a hearing upon minimum prices proposed 
under Section 4 Part II (a) of the Act and the 
Commission’s approval, disai)proval or modifica¬ 
tion thereof prior to coordination, then said Order 
No. 39 is contrary to the Act. 


9 


(7) Appellant is aggrieved and its interests are ad¬ 
versely affected by the several actions of the Commis¬ 
sion and by its several omissions to act as complained 
of in Paragraphs (5) and (6) above, and in particular, 
Appellant has been deprived of its right to have hear¬ 
ings as required by the Act at which hearings Appel¬ 
lant would have had a right to examine and be con¬ 
fronted with the evidence upon which said Schedule of 
Minimum Prices proposed by District Board No. 10 
and said Price Schedule No. 1 and said Supplement No. 
1 to Price Schedule No. 1 were based, to cross-examine 
upon such evidence and to offer evidence in opposition 
thereto, and said Order No. 98 and Order No. 133 are 
invalid and contrary to the Act. 

If said Orders are deemed to be authorized by the 
Act, and if the Act is construed to authorize the Com¬ 
mission, without notice or hearing, to establish and 
make effective minimum prices for the coals produced 
by Appellant and the coals produced by other mines 
with which Appellant competes, and without requiring 
the making of findings of fact prior to the entry of any 
order by the Commission establishing such minimum 
prices, then Appellant has been deprived of its rights 
and property without due process of law, contrary to 
the Constitution of the United States, Fifth Amend¬ 
ment. 

(8) Said above-quoted provisions of Price Schedule 
No. 1 and Supplement No. 1 to Price Schedule No. 1 
purportedly fixing the minimum price for coal sold for 
railroad locomotive fuel deprive Appellant of its busi¬ 
ness and property without due process of law. The 
single price ($2.15) established for all such coal pro¬ 
duced by each and every mine within District No. 10, 
regardless of the differences in values between differ¬ 
ent coals produced in different fields within District 
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No. 10, and regardless of the differences in values be¬ 
tween different kinds, qualities and sizes of such coals 
renders said provisions, and each of them, unreason¬ 
able and arbitrary, unduly prejudicial against Appel¬ 
lant, and unless vacated and set aside will deprive it 
of a reasonable opportunity to compete on a fair basis 
and will not preserve its heretofore existing fair com¬ 
petitive opportunities, all as required by the Act. 

(9) Said Order No. 98 and Order No. 133, insofar 
as they or either of them, establish a minimum price 
for coals produced within District No. 10 for railroad 
locomotive fuel are invalid and contrary to the Act for 
the reasons, inter alia: 

(a) Said minimum price being a single ]jrice 
does not reflect the relative market values between 
such coals produced by Appellant and by other 
competitive producers, at points of delivery. All 
minimum prices, including prices for coals sold 
for railroad locomotive fuel are required to re¬ 
flect, as nearly as possible, the relative market 
values at points of delivery. 

(b) Said price is applicable to both on-line and 
off-line mines and is therefore unduly prejudicial 
to off-line mines including Appellant's mine and 
is unduly preferential to on-line mines, with which 
Appellant competes in the sale of such coal. The 
division charges and switching charges necessary 
to deliver coals produced by Appellant to the 
trunk lines of its several railroad customers is 
approximately eleven cents ($.11) per ton. 

(10) The Commission, by its Order No. 204, entered 
January 28, 1938, proposed, among other things, as a 
basis for the hearing scheduled to be held February 14, 
1938 that “(c) No distinction or difference as to mini¬ 
mum price for railroad fuel shall be made between 
sales of coal to ^on-line’ railroads and to ‘off-line’ rail- 
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roads.” If the foregoing provision proposed by the 
Commission is put into effect, it will rescind the tem¬ 
porary relief granted Appellant on December 15, 1937. 

Wherefore, Petitioner prays: 

1. That this Honorable Court set aside said Order 
No. 98 and said Order No. 133 and the aforesaid pro¬ 
vision of Price Schedule No. 1 and of said Supplement 
No. 1 to Price Schedule No. 1 insofar they or either 
of them purport to establish a minimum price for coals 
produced by Appellant for sale for railroad locomotive 
fuel. 

2. That pending further order of this court, the Com¬ 
mission be restrained from taking any action or pro¬ 
ceeding or entering any order with respect to the sev¬ 
eral matters complained of herein. 

3. That Appellant be granted such additional and 
other relief as to this Court may seem reasonable and 
proper. 

Respectfully submitted, 

Little John Coal Company, Inc., 
By Louis G. Caldwell, 

By Howard W. Vesey, 

By Donaud C. Beelar. 


CERTIFICATION OF SERVICE 

A true copy of the foregoing Petition filed this 29th 
day of January, 1938, will this day be served forthwith 
upon a member of the National Bituminous Coal Com¬ 
mission. 


Donald C. Beelar, 


